MAX-PLANCK-GESELLSCHAFT

Working Paper No.21

THomAs WIDLOK

EQUALITY,

GROUP RIGHTS,

AND CORPORATE
OWNERSHIP OF LAND




Equality, group rights, and cor por ate owner ship of land.
A compar ative per spective of indigenous dilemmasin Australia and

Namibia.

Thomas Widlok*

Abstract

The issue of group rights has undergone a “culturd turn” with discussons now focusing on
minority rights, indigenous group rights and multiculturdism. This compadive andyss
looks a the dilemmas faced by indigenous people in Audrdia and Namibia who in order to
protect and defend didtinctive principles of their socidity, such as equd access to land, have
to violate these very principles as they become incorporated groups. This paper argues that the
debate about the possble ways for Audrdian Aborigines and Namibian San to become
incorporated  bodies which dlow for flexibility and autonomy is potentidly rdevant for any
group of people living in a world that is increasingly domineted by corporate players The
concluson drawn from comparing these diverse cases is that he question is not which or how
many rights a nation state or a civil society based on liberd principles can aford to grant to
corporate culturd groups but rather what a civil society would need to look like in order to
accommodate openrended processes of assodidion and disassociaion among its individud
agents.
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Introduction

This paper deds with a sat of socid dilemmas concerning the forma incorporation of group
interests that affect people whose lifeworlds seem to be far gpart from one another, namely
“Aborigines’ in Austrdia and “Bushmen” or “San” in southen Africa® Moreover, | suggest
that permutations of the underlying paradox dso concern people in other parts of the world,
such as, for indance, pod-industrid Europe. Individuad persons in the current Europeen
context face a dilemma when they atempt to escape the increasing power of corpordions,
lobbies and other corporate actors (or if they want to organise resstance agang these
corporations) because typicdly this requires them to form corporate groups themsdves. In
Germany, joining forces againg corporate interests in civil movements usudly involves the
edablisment of a regigered aswociaion (a “Veren”) adopting a leest some of the
organisational  principles of the corporate bodies that ae beng chdlenged. The same
underlying paradox is faced by changing hunter-gatherers of today who in order to protect and
defend digtinctive principles of ther socidity have to vidate these very principles Audrdian
“Aborigines’ and Namibian “San” today identify themsdves as “indigenous people’ on the
basis of thar specid reaion to land, namely one that is immediate and direct.® Since a history
of colonidism and the current circumstances make it impossble or a least very difficult to
maintain this direct reaion to land, the identity of most indigenous persons has to rdy on a
notion of descent from a group of fird occupants of the land who enjoyed a specid
relaionship with the land. That is to say, for most groups of indigenous people, and for
(former) hunter-getherers in particular, the relation is now mediated by preceding generaions,
or by inheritance, as is typicaly the case among the norrindigenous societies from which they
otherwise didinguish themselves. Smilarly, in order to protect the equdity tha characterises
much of the social life within these groups indigenous peoples often dam specid group
rignts which ae intended to inditutiondise and legdise a degree of inequdity between
indigenous and norrindigenous members of the civil society of regions, daes or Supra-
nationd entities. In this paper | hope to shed more light on the socid paradox that underlies

2 Research for the larger comparative project of which this paper isapart is funded by the Max Planck Inditute
for Socid Anthropology in Halle (Germany). | am grateful to members of the Ingtitute for comments, especialy
to John Eidson who has provided indghtsinto the situation of associationsin Germany from his own research.
®Inthis paper | use the teems “Bushman”, “San”, “ Aborigine”, and “indigenous’ without quotation marks since
dl these terms have been used as terms of reference and as autonymsin politica discourse at variousinstances. |
do not use these labels as analytic terms. Thisshould not obscure the fact that the terms, as well as membership
in the groups they denote, continue to be highly contested domains and therefore of great importance to many

people.
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these dilemmas by invedigaing the gpecific chdlenges faced by indigenous people in
Audrdiaand Namibiain ther attempt to secure land ownership.

Corporaterightsas group rights

The issue of group rights has undergone a “culturd turn” with discussons now focusing on
minority rights, indigenous group rights, and multiculturdism (for a recent criticd summary
see Bary 2001). The perspective teken is usudly that of politicad adminigrators, that is those
who have the power to design the polities we live in and who seem to be faced with a choice
of ether adhering to drong prindples of liberd individudism or to pursue a policy of
diversty, autonomy and group rights. The perspective of the groups concerned, for ingance
indigenous minorities, seems to be taken for granted since they are the potentid beneficiaries
of privileged group rights. And to some extent this is jusified snce many spokespersons of
these minorities endorse group rights in one way or another. However, the ethnographic
goproach pursued in this contribution suggests, firdt, that potentid members of the groups
concerned usudly do not spesk with one voice on the issue of group versus indvidud rights
and, second, that group rights of a sort, namdy corporae rights, are deeply entrenched in the
liberd framework itsef with fa-reaching practicd conseguences not only for indigenous

groups but potentialy for everybody living in aliberd pality.

This contribution offers a comparative ethnogrephy of two cases where indigenous people are
chdlenged by the fact that they are offered “group rights’ in the form of corporate rights. The
two cases are contragtive insofar as they ded with two nation dates that have had very
different higtorical experiences of group rights Namibia, which was adminigered by the
Republic of South Africa until 1990, has experienced gpatheid poalitics. Consequently both,
the conditution of independent Namibia as wel as public sentiment within the country is
drongly biased againg group rights, in particular againg group rights that are based on
ethnicity. The Khoisangpegking “San” or “Bushman” minority in Namibia is not officidly
recognised as an indigenous group nor is there any affirmaive action based on group rights
for “San” people Audrdia by contras, having had a long phase of assmilaionist
government policy with regard to Aborigind people (es wel as with regard to immigrant
groups) seems to be moving towards a sdf-prodamed multicultural society. This indudes
drong tendencies among those concerned with Aborigind issues not only to recognise
Aborigines as privileged indigenous occupants of the land but dso to tolerate group-based
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rignts in vaious spheres of life, ranging from land holding to wdfare didribution. Given
these driking contrasts between Namibia and Audrdia in public opinion and current policy
trends, this aticde shows that, differences notwithstanding, the indigenous people in both
countries face smilar chdlenges produced by wha may be cdled “actudly exising group
rights’, namely in the form of corporate rights.

The notion that the Western liberd politicd and legd sysem is based on individudism is now
0 widdy teken for granted that some recent authors think that the dSituation needs some
critical re-assessment, given the growing importance of naiond and internationd lobbies and
of globdly operating companies. Saul (1997) suggests that the sdf-prodamed individudism
of many liberd polities and economies is in fact undermined by dSrong corporaist tendencies
which he identifies as threats to the rights and opportunities of individuds as wel as to the
democratic principles of these societies. In a Imilar vein but a a much ealier point in time,
Colemen (1974) hes pointed out that the emergence of corporaie persons is intricady linked
with the emergence of free individud actors in Europe and dsewhere. Higtoricd sociology
has pointed out that there is a very long tradition of corporate actors such as guilds or
brotherhoods in Europe as well as dsawhere (see Weber 1985[1922]). However, it is the
emergence of flexible individuas who are rdatively free to join (and leave) associations thet
has boosted the number and the power of modern corporate bodies (Coleman 1974:25). The
am to hold and protect property seems to have been a mgor incentive in this process as
individuds formed trusts to protect their assets from being appropricted by taxcollecting
daies and to ensure that property could be held and preserved transgenerationdly (Coleman
1974:21). Holding property, and the right to sl it, dso played a role in credting corporate
actors such as the Crown as a corporation sole, that is as a legd person that could be detached
from the “naturd person” of the king. Againg the clam that a king who was 4ill an infant
was not fit to hold and transact property, it was argued that he had in fact two bodies his
physcd body and the corporae body, and that he could personify both these bodies
(Kantorowicz 1957, see Coleman 1974:19). Parish churches as inditutions dso grew in a
hisorica context in which church property, no longer owned by nobility or by church leaders,
had to be hdd by some entity over time (Coleman 1974:17). These examples show how
corporate rights grew out of practicd needs tha fundamentaly had to do with holding and
managing property. As Kantorowicz has shown theological ideas about Christ as God-man
led mediaevd jurigs to a compaison of the indienability and perpetuity of eccesd property
with that of the fiscd property collected by supra-individud bodies such as empires and
kingdoms (Kantorowicz 1957:176-7). Legd forms tha were initidly developed for the
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Crown, the nobility or the church later became accessble to any member of the polity. | will
conclude below that there is no reason why this historical process of defining new rights and
new legd bodies that hold and manage rights should not continue as new socid actors — such
as indigenous people - with new requirements enter the scene. What may initidly be
inditutiondlised for the Stuation of indigenous minorities may soon become a ussful tool for
other member of the polities concerned.

While from the perspedive of politics and law indigenous people are new arivads on the
scene, the process is conceived of as the inverse from the perspective of Audrdian
Aborigines and southern African San'. From their perspective, it is not they but the corporate
bodies, originating (mostly) in Europe, which enter the scene and have to be dedt with. This
meatches the pergpective of any individud agent growing up in a world of firmly esablished
corporations and of exiding rules of incorporation. While in theory we may worry about how
society should ded with individuas and groups that daim specid rights, as agents in politica
practice we worry about how to influence the society we live in so that we can maintain the
process of aswocdation and disasociation that  conditutes our socio-political  life. The
folowing excerpt from an Aborigind children's book may illugtrate the point. “Jmmy and
Pat meet the Queen” (Lowe 1997) is a fictive sory that recounts events surrounding the
declaration by Audrdian judges that Audrdia was not a terra nullius when Europeans settled
there and consequently Torres Strait Idanders, and by implication Audrdian Aborigines, hed
the right to make native title daims to land. In chapter one of the story a lawyer explains to a
group of Wdmgarri Aborigines, to which Jmmy and his English wife Pat beong, that they
can now — under certain conditions including not having log the land permanently to other
property holders - make a native title dam. The following didogue between Jmmy and Pat
evolves (Lowe 1997:5):

“’You Wamgarri mob are lucky, said Pat, who comes from England. ‘You should win your
clam very easily because nearly dl your land is Vacant Crown Land.

Seeing Jmmy look puzzled, she went on: ‘ That means it beongs to the Queen.’

‘The Queen? sad Jmmy, agonished. ‘The Queen never bin fuggin wak around here! Bring
her hereand I'll ask her: “All right, show me dl the waterholes!™”

As the gstory continues, the Queen is in fact invited to come in (naturd) person and, d course,
she is undble to tdl where waterholes are and therefore concludes hersdf that the Wamgarri,
who know their country, should keep it.



What Jmmy does in this little sory is to deny the Queen her corporate body, or the right to
exclusvely ownland as “the Crown” without knowing the land as a naturd person. This does
not, of course, mean tha there are no corporate actors in Aborigind Audtrdia, dthough the
debate continues to what extent the pre-colonids entiies of dans or skin-groups in various
parts of the continent can be usefully consdered corporate groups (see Keen 2000). Certainly
in the current context indigenous people in Audrdia have corporae groups, in fact they ae
required to form corporate groups when goplying for a naive title dam as | will explain in
more detal bdow. Agan, the difficulties that this entals for indigenous Audrdians may be
illusrated with Jmmy and Pat’'s story which ends with Jmmy saying to the Queen “Now you
can tdl the Audrdian government: the Wamgarri mob’'s the owners for this country.” and
with the concluding remark “And so the Wamgarri Republic was born.” (Lowe 1997:29). It
is advissble not to over-interpret the linguisic forms of Aborigind English, but it seems
noteworthy that there are tendons built into Jmmy's satement that “the mob” (plurd) “is’
(sngular) “the owners’ (plurd) “for” (not “of”) the “country” (not “the land”).

Agang this background it should not come as a surprise tha very few native title agreements
have been reached in Audrdia so far because the assumptions and requirements of the date
and its legd gpparatus seem not to maich the way that the Aborigines perceve their
owneship of the land and ther socdid organisation of whoever is the holder of legal title over
land. The man concern of the Audrdian government seems not to be an emphass on
individudiam — given tha it indsts on corporate native title management - but to mantain the
undivided sovereignty of the Audrdian date, precluding developments such as the creation of
a “Wamgarri Republic’. The requirement for Austrdian Aborigines to form corporate bodies
predates the developments around the ndive title act and goes beyond the question of land

tenure. An overview of corporatism in Audtrdiais therefore in order.

Corporatism in Augtralia

Corporatism is understood here as a practice of organisng politicd life so that it is no longer
characterised by the old dichotomy between the libeties of the individud dtizen and the
authority of the state. Rather, corporatism is the way in which the state restructures relaions with
its citizens so that only associations and other corporate bodies can take full advantage of State
benefits and only they can participate fully in nationa politics. Only if citizens become members
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of such corporate groups, or form new associations that fit the requirements of the State, may
they hope to defend their interests, to receive their share of the nationd revenue and to have a say
in nationd politics

Corporatisn as a politicd ideology was born in the nineteenth century but has seen various
forms of neo-corporatis policies in governments around the world over time, induding recent
years. Mogt commonly, corporatism is now a palicy in which the nationd government considers
its role to be that of mediator between competing interest groups in the country, shifting
legitimacy and power from the individud citizen to groups with more or less set membership
(Saul 1997:18).

Relations between indigenous pele and the state in countries such as Audrdia or Canada have
been labdled ‘wdfare colonidism. In these countries, a drong naiond adminidration of
indigenous afairs has provided prolonged finencid support, but has dso curtaled the sdf-
determination of indigenous people. In Audrdia ‘wefare colonidiam’ can be sad to have more
recently been succeeded by ‘welfare corporatism’, because the provison of welfare assstance but
ds the funding of indigenous organisations is tied to the creation of associations and leaders
who agree to be co-opted into dae policies. In Audrdia the establishment of ATSIC (the
Aborigind and Torres Strait Idander Commission) in 1989 can be consdered to be an attempt to
incorporate the mogt influentia Aborigind leaders and the influentid Land Councils so that they
would identify with and support government policies concerning Aborigines (see Morrissey
1998). The federd Depatment of Aborigind Affars has been dissolved and Sate powers
devolved to corporatist bodies in which al Aborigines are supposad to be included. The Sate not
only founded and funded ATSIC but through ATSIC loca Aborigind associations, as interest
groups, have been ade to gain recognition and funding for trangport and for dl the infrastructure
required to establish outdations, to make land cdams, to manage pagtord properties and o on.
Audrdias wdfare corporatism is not a policy that was declared in these terms, and may not even
have been implemented conscioudy as a manifedation of corporatism. In effect, however, the
labour government of the 1980s seems to have worked towards a corporetist polity in Audrdia
Mog Aborigind power holders took on functions in the new framework of indigenous
organisations, cdled Aborigind corporations in Audrdia, while those Aborigines who refused to
express their interest in the corporatist framework, or who were — for whatever reason —
prevented from doing so, were no longer represented. At the same time a notion of Aborigindity
was fodered that tended to be exclusve not only because Aborigind associations and ATSIC
elections are predicated on the notion of race (ACA 1976) but aso because urban cross-bloods
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sometimes fed treated as second-class Aborigines. Thus, the overdl non-cooperdive attitude
towards Aborigines exhibited by the current Audrdian government is sometimes consdered to
have reintroduced a certain amount of equdity among people of Aborigind descent (Morrissey
1998:105).

A compar ative per spective

It may or may not be possible to trace the higtorica path of corporatist ideas across the world. In
this contribution | want to take a different, a comparaive perspective by looking a corporate
dructures in Audrdia and Namibia without making any clams about the historical origins of
these dructures. It seems to me that severa different paths are possible dong which ideas and
practices have sporead. Furthermore | believe that it is unlikely that the implications of corporate
sructures and policies with regard to either Audrdian Aborigines or Namibian San could be
predicted smply on the grounds of a historical recondruction of the diffuson of corporatist
idess. In order to understand the effects of corporatism in a particular setting, for example that of
San people in Namibig, it is ussful to look a corporatiam not in higory but in another country,
where corporatiam affects policy towards a group of “firs” or indigenous people. The Stuation
in Audrdia has no direct causd link with the gtuaion in Namibia, but | want to show that it can
be a source of ingght for understanding what happensin Namibia (and vice versa).

But why compare Namibia to Audrdia? Why not compare it with one of its neighbours,
Botswana or Zimbabwe? Or indeed, why not compare it with a European country that has had
condderable influence on it such as Germany or Great Britain? Audrdia is sufficiently distant
from Namibia, both geographicdly as wel as paliticdly, that any direct influence between the
two cases can be safely neglected. Whatever is obsarved in the one sdtting cannot in any
subgtantial way be derived from events in the other setting. This would be different for Namibias
neighbouring countries as well as for former colonid countries such as Germany. It seems that
higoricdly separate independent states such as Audrdia and Namibia may ill develop very
smilar corpordist drategies, shedding light on the fundamentd dynamics in the process of an
increasing incorporation of socid groups and socid relationships.



Relations between corporate bodiesin Namibia

One way of directing attention to the role of corporatist structures in Namibia is to point to the
lig of acronyms contained in the Working Group for Indigenous Minaorities in Southern Africas
(WIMSA) annud report (Report on Activities 1998)* Acronyms are a particularly striking
manifestation of differences between the two cultures of academia, on the one hand, and
development work, advocacy and goplied work, on the other hand. Those who do goplied work
generdly find the specidised technicd terminology of some academics difficult, conversdy
academics confronted with reports of NGOs are put off by an overuse of jargon and acronyms on
the part of consultants and development workers. However, it is worthwhile to take a closer look.
What do dl these acronyms stand for? They are not the kind of acronyms that one might expect.
For example, some acronyms may be expected to sand for laws or hills passed by the
government, because often these documents have long and cumbersome titles and are usefully
shortened to an acronym. However, none of the acronyms in the WIMSA lig is of that sort.
Smilaly, one would expect acronyms for full names of regions or countries that are long and
can easily be shortened. There is only one example of this in the lig under consderation here,
namey the CKGR (Centra Kadahari Game Resarve). Findly, one would expect acronyms for
technicd terms that are frequently used in a text. The one example in this lig is that of BVIC,
which dands for “educationdly margindised children’. Apat from the aforementioned
exceptions, dl other acronyms used in WIMSA's 1998 annud report refer to corporate persons or
corporate bodies of some sort. It is easy to spot named corporate agents in the lig. When speled
out, the names of these corporate bodies start with capitd letters like the names of naturd
persons. There are only a couple that are spdt in lower case, and these refer to corporate groups
in gengd, not to specific corporations Thee ae, dgnificantly, CBO “'‘community-based
organisation” and NGO *“non-governmental organisation”. All other acronyms refer to corporate
bodies which are either part of a date, quas-dae, inter-state or indeed one of the two agents just
mentioned:  community-besed  organisations and  non-governmental  organisations.  If  the
corporate organisdtions in this lig ae classfied accordingly, we arive a the following
digribution (see Figure 1).

4 Carrying out an ethnographic comparison like the one attempted here entails the practical problem of kesping
up with developmentsin two fields. | am therefore particularly indebted to dl individuas and organisationsin
Namibiathat have provided me with newspaper clippings, reports and other forms of information while | was
working outside of Africa. | am particularly grateful to WIMSA, an NGO that regularly produces reportson
current activities with alarge number of San groups in Namibia and its neighbouring countries. It is thus apt that
one of thelr sources of information serves as a starting point for my discussion of corporate bodiesin Namibia
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Fgure 1: Typesof cor porate groups mentionedin WIMSA' sannual report (Report on Activities
1998)

date (governm./intern.) non-state (NGO/QUANGO) | community-based

31(24/7) 31 (2389) 7

| fed judified in dasdfying dl date-based organisations, nationd as wdl as internationd, in one
category because even international bodies such as the European Union or the United Nations
ae based on the authority of nation-states and are ultimately dependent on thee dHates
QUANGO:s (quasi- NGOs, e. g. NGOs that are st up specificaly by governments to take over
government functions usng government funds), by contrast, have been classfied with NGOs
even though their budget may come from state sources. Ultimatdy this is true for many NGOs
which are largdly funded through development aid. Therefore, funding cannot be considered the
most relevant criterion when comparing corporate groups, and NGOs are gppropriately classfied
with QUANGOs because they are often smilar in their internd structure and their relations with
other corporate bodies. Although one could argue about the correct clasdfication of some
corporate  bodies, the didribution seems farly cear. State-based and  non-governmenta
organisations dominate the scene in equad numbers, while community-based organisations are
fewer in number. However, a doser investigation would show that their numbers are increesing.
Of course, numbers done do not indicate the relaive power or importance that these inditutions
may have but they give an indication of the parties involved in the nationd politics concerning
the Namibian San.

In WIMSA's annua report of 45 pages, there are no less than 69 corporate groups which occur
aufficiently frequently for them to gppear on this lig of acronyms. Assuming that WIMSA is not
an extreme example, does this suggesd that Namibia has since independence become an
increesingly corporatist society? At least with regard to dealings between the Namibian State and
its San population, which is what WIMSA's work and annua report are al about, politics seems
to revolve to a condderable extent around corporate groups. In Namibia as in many other
African countries, many of these organisations and associations are in fact run by very few
people, thet is, by very few individua naturd persons. Many of these agencies may stand and fall
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with the engagement of a single person, and in some cases their relations may be characterised
by persond rivdry, animodty or cooperaion. In addition, Namibids nationd politics in
paticular, has a reputation of being “like a village’ because it revolves around a very limited
group of people. However, it is important to note that for politicd sdf-representation, as well as
for atracting funding, public attention and support, WIMSA (as well as most NGOs) engages in
a corporate mode. They describe their past activities and clam support for their future plans
primarily in terms of relaions between corporate bodies.

It is not sufficient though, to point to the growing number of corporate groups involved in current
San affairs. Two other points are noteworthy. First, on the list of acronyms previoudy discussed
there are a number of what might be caled "meta-corporate bodies’, thet is, organisations that do
not have “naurd persons’ (the legd term for individuds) as their members but only other
organisations. This is true for WIMSA itsdf but dso for organisations such as NANGOF (the
Namibia Non-Governmental Organisations Forum), NACOBTA (the Namibia Community-
Based Tourism Organisation), and SAHRINGON (the Southern African Human Rights NGO
Network). This adds a new qudity to the corporate dtructure because these particular
organisions that organise reations between other organisations are typicdly postcoloniad
inditutions. They are not only the result of an increesng number of caporations, but ther
exigence fosters the emergence of new corporate groups. If you are a San person and want to
take part in higher-level palitics, then you have to found an association that can then become a
member of a meta-corporate body, which (hopefully) has sufficient power to negotiate a “good
ded” with other meta-corporate bodies. Ultimately, the corporatis state, made up of regiond
councils and different minigtries and departments, may be congdered to be a meta-corporate
body itsdf.

The scond important feature is the emergence of community-based organisations. These are not
just another type of organisation, and to that extent the juxtgpodtion in Figure 1 is somewhat
mideading. WIM&A, for example, disinguishes between support organisations (mostly oversess
lobby groups) and “community-based, indigenous organisations’. Only the latter can become full
members of WIMSA. The nation of a “community-based organisation” suggests that there is a
naurd entity cdled “a community” which leads on “naurdly” to an organisation. “Loca
communities’, however vaguely defined, form the backbone of much corporatist discourse and
of many corporate bodies in Namibia - governmenta and norrgovernmenta. However, the
process works both ways. Not only do individuds need to form associaions in order to
paticipate fully in politics but organisations dso need to demondrate ther link to “a loca
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community” to legitimise themsalves. They do this by cooperating with and & times by hdping
to create “community-based associations’. Therefore, natural persons need to find themsdalves an
organisation, while corporate agents (as legad persons) need to find themselves a community (or
more than one community). This is often a difficult process, which involves consderable
politicdl and adgptive skill. The process may be exemplified by looking a the Namibian Sen
organisation that probably has the longest history: the association of San in the Nyae Nyae area
(seeFigure 2).

Hgure 2. The association of San people in eastern “ Bushmanland” as a non-gover nmental
organisation, splitting into a support organisation and a community-based counterpart

organisation over time

1981 Ju/wa Bushman Development Foundation (JBDF)

1986 Ju/waDev. Foundaion Ju/wa Farmers Union (JFU)

1993 Nyae Nyae Dev. Foundation Nyae Nyae Farmers Co-operative
of Namibia (NNDFN) (NNFC)

1996 Nyae Nyae Dev. Foundation Nyae Nyae Residents Council

2000 Nyae Nyae Dev. Foundation Nyae Nyae Conservancy

Probably the oldet aurviving San organisstion in Namibia the “Juwwa Deveopment
Foundation” was founded in the 1980s, before Namibian independence. Its satus was, for a long
time, precarious because it was in oppostion to the colonid date. It was cregted in the only place
in Namibia where a geographicadly defined San organisation could emerge, namely in eagtern
“Bushmanland’, a spatidly recognised unit with a mono-ethnic San population. Although there
were attempts to incorporate other Bushmen from other parts of Namibia, the Foundation was
successful only where the colonid dae could accommodate an ethnically based minority
asocidion. Furthermore, in order to gain limited government recognition the Foundation had to
enaure that its members fulfilled some key requirements of past and present date policy, namey
ownership of livesock and fidds (“Famers’) and a pemanent settlement Structure
(“Reddents’). With independence, the Foundation gave up its ethnic designation, which would
have made dedings with the new government near impossble and adopted a geographica
desgndion - the “Nyae Nyae Devdopment Foundation”. Previoudy the Foundation had dready
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been golit into two corporate bodies, that is, an internationaly operating support organisation and
a community-based organisation. By separating the Foundetion from the “Nyae Nyae Farmers
Cooperaive’ (previoudy cdled the Jwwa Farmers Union) the organisation was replicating the
new corporate structure of development work in Namibia, which separated externdly funded
NGOs from community based counterpart organisations while maintaining strong links between
the two. In another change of nationd policies reflected in the change of name, the Cooperative
was druggling with a government that refused to accept cooperatives as its counterparts for the
granting of land title and sate subsidies. Thus, the association changed its name and congtitution
again to become the “Nyae Nyae Resdents Council”, which - like the permutations before - is
not smply a dange of name but a change to comply with the demands of the Namibian State
because, " the new name dlows the group to have legd reationships with the government” (Katz
e d 1997:195). Findly, the mogt recent permutation is the cregtion of the Nyae Nyae
Consarvancy which reflects Namibias current preference for ecologicaly oriented development
progranmes. Here is a clear example of how the changing requirements for playing a politica
role in Namibian palitics has not only redravn membership boundaries between people, but has
aso influenced the internd make-up of these organisations.,

Thisis a case of an organisation that, as an indtitution, is the result of a complex process in which
the state, together with an NGO, has created and transformed a @mmunity-based organisation
according to its needs. Any recognissed community-based organistion in Namibia requires
leaders, chairpersons and delegates. A wel-defined community should preferably not be based
on ethnic criteria but on resdence or occupation. If the community does not have these
characteridtics, there is a problem. Some of the problems thet this has brought about, for example
with regard to the interna leadership structure of the Juhoan, have been documented esewhere
(seeKatz et d 1997).

Problems of (non-)corporate land holding in Namibia

It may be argued that a corporatist state is preferable to a totditarian state or even to other states
because it provides for associdions to develop and to influence politics Namibian Bushmen
have suffered under various forms of dates. The Hai//om of northern Namibia, a group of “San”
now represented as a number of community “trusts’ that are members of WIMSA, are no
exception in this respect. Elsawhere (Widlok 1999) | have described and andysed the many
blunt ways in which the various colonid adminidrations have dispossessed the Ha//om of ther
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land. This includes the Etosha Park and other aress now occupied by private fams in the
Tsumeb and Outjo aress, as well as land which they cdam but which was declared part of the
communa land of other ethnic groups primaily in the Owambo and Kavango. However,
corporate ties, or the gpparent lack of such ties, dso played a role in this process. Before
independence, the South African adminidration dlocated the Mangetti fams to a quas-state
corporation, namely the First National Development Corporation (FNDC/ENOK), which after
independence was renamed the NDC (Nationa Development Corporation) and later was partly
dissolved into other corporations such as Meatco and Amcom (Amalgamated Commercia
Holdings). It was under this corporation, then till FNDC/ENOK, that the Hai//om were close to
obtaining legd title over some land, dthough it would have been a very smdl paich of land.
Previoudy, during the South African era, al attempts to create a Ha//om reserve had failed.
Then, just prior to independence, the top managers of FNDC/ENOK proposed to rid themselves
of “the Bushman problem” on the Mangetti fams by dlocaing land to Hai/fom people.
Independence and the exchange of power dites within and outsde the corporation put a hdt to
these plans. At tha time, other corporate bodies gained importance in the government's dedlings
with the northern Hai//om. These were, above dl, the Evangdicd Lutheran Church in Namibia
(ELCIN, which was initidly supported by the Lutheran World Federation), the Ministry of Land,
Resattlement and Rehabilitation (MLRR), and a private foundetion cdled “Ombili”. The private
Ombili Foundation, was tolerated dthough it was ideologicdly opposed to the SWAPO
government. Despite this opposition, Ombili in many ways operated very much in the same way
as did ELCIN and the MLRR. All three organisations were subgtitutes for the state because they
digributed the only materid dae benefits, namey foreign ad, tha the Ha//om of this area
received from the dae agpat from pensons. Regular didributions of free food ad at
adminigered service points prevented larger groups of Hal//om from leaving thee large
settlements and from reoccupying the land that they hed left as a consequence of the war and of
military activities in south-eagtern “Owamboland”. All three organisations, politicaly diverse as
they might have been, used nonHai//om saff to run their everyday lusness. They relied on
foreigners or externdly trained dites & the top, and on extend but locdly traned deff
(Owambo, Kavango, and sometimes Damara) to oversee the didribution of food and other
benefits. These corporaions were not grassroots in any way, but continued a patern that had
prevaled in the colonid period. Just as before independence, individud Hai//om were gppointed
as spokespersons for the “community”, but were given no red authority, except to convey
messages from the power holders to other Hai//om in the settlement. In return, these leaders had
to facilitate the digtribution of ad and sarvices by helping to prepare ligs of households with the
number of children in a family and so on. The Ha//om of Mangeiti cooperated in that they gave
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thelr names on numerous occasions to representatives of corporate bodies who prepared lists of
households that would be digible for assstance. However, with regard to their crucia demand to
gan control over their land, no advance was made in the ten years since independence.
Elsawhere (Widlok 1994) | have discussed reasons why the demands for land rights of the
Ha//lom a Mangetti and other places were not consdered by the state. These reasons include
prgudices againg people ethnicaly classfied as Bushmen, suspicion of a locd economy that
involves - amongs other things — the use of land to hunt and gather, a bias towards supporting
modes of subsigence that exploit land through agriculture or pagtordism and the falure to
recognise dternative modes of socid organisation and land holding. This last aspect should be
emphassed, namdy that “the local community” of Hai//om living on Mangetti did not have the
formd corporate organisation that government and non-governmental advisors required of it. It
is far from certain whether people would have gained legd title over ther land, and support to
keep that land, had they registered themselves as “the Hai//om Inc.” or “the Mangetti Trust”. In
any case it is important to point out that even though independence promised avil rights to dl
Namibian citizens (not to corporations), it seems that without entering into rather specific forms
of corporate organisation, San groups such as the Ha//om in northern Namibia stood no chance
of having their rights recognised.

In June 1991 a nationd land conference was held in Namibia which did not have any legd power
whatsoever but which — as an event — was neverthdess ingrumenta in Structuring corporate
relaions concerning the land issue in Namibia The recommendations of the land conference
were the closest that Namibia has seen in terms of group rights for indigenous people because it
dated that “the San and the disabled [presumably this includes war veterans and others unable to
take up wage labour]" should be privileged in land digribution. But the recommendations were
never implemented by the commissons or atwyone ese tha followed the nationd land
conference. The Technicd Commisson on Commercid Land, for example, smply disregarded
the Hai//om of eastern “Owamboland” and declared their land as "unutilized land ... available for
resttlement” (Report of the Technicd Committee 1992:29). However, it would be grosdy
mideading to say that this nationa land conference had no effect apart from credting the
impression in the media that the government was tackling the land issue. Rather, the conference
was important because it made clear who the corporate players in matters concerning the land
issue were, and because it fostered the formation of these corporations. The conference provided
the government with an overview of interest groups in the country thet it had to ded with, as well
as of the non-organised interests in the country that could safely be ignored. A case in point for

the latter are the Ha//lom of the Etosha Game Reserve who were not represented at the
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conference and who were harshly dedlt with afterwards when they tried to make their clam to
land in another way, namey by blocking the gates to the Etosha Park. Doing things such as
blocking gates, they were told, was not the way to register a cdam with the government. Writing
a position paper at the land conference and forming a registered association was more like it. The
Ha//om who took the more drastic course of action were lucky that two corporate players,
namey WIMSA and the Legd Assstance Centre (LAC), took up their issue and a least
achieved their release from prison as well as winning their case againgt the harsh treatment they
had suffered. However, the people involved dill have not succeeded in regigering their
associdion and consequently thelr demands for land have not been sdttled. The government was
only prepared to offer land if the Hai//om were prepared to join a cooperative that was likdy to
be dominated by other ethnic groups, an offer which the Hai//om declined (Arnold and Gaeses
1998:3).

The Minigry of Lands, Resettlement and Rehabilitation (MLRR) views itsdf (or is seen by the
people who work in it) as subject to conflicting corporate pressures from various Sdes, but no
doubt feds closer to some sdes than others. Often when officias in the MLRR are faced with
reports of illegd fencing in the commund areas and continud dispossession of San groups, they
ae likdy to dhrug ther shoulders and to lament that there are so many conflicting demands for
land thet the ministry cannot keep those with strong demands out in order to protect minorities
such as the San. Many decisions in the MLRR and beyond seem to be based on the notion of
"there is no dternative’, a phrase habitudly used by governments that follow strong corporatist
practices but which hides the fact that decisons are the result of a lengthy process of bargaining
between corporate interest groups. Officids of the MLRR who are confronted with Sen people
complaining about the loss of their land, the fencing of communa land and Smilar issues seem
to take the postion of mediators. In these contexts the MLRR presents itsdlf as ultimately bound
by the drong interest groups of land owners, of rich cattle owners, of returnees and ultimately of
Namibias non-sdf-sustaining urban population that request the productive use of land that could
not only feed smdl groups of rurd dwdlers such as hunter-gatherers but could dso feed “the
netion” & large.

The land policy that emerges from this short description is a corporatist one, partly in terms of
ideology, however implicit, but primerily in terms of practice Many Sen individuds who have
been dispossessed of their land, or who are in the process of losing it, do not have the corporate
support that is necessary to make a land clam, especidly if it concerns more than a smdl
individua plot of land for subsstence agriculture. Government agencies do not follow the
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programme of affirmative action in favour of groups such as the San, as the nationd land
conference demanded. Even if the MLRR was to pursue such a policy, the Ha//om of the
Mangetti farms would probably ill not receive any legd title to their land because they are not
integrated  firmly in the non-govenmenta or community-based structures that are the
prerequiste for playing the nationa game of corporate interests.

Australian responses to the corporate challenge

Corporate bodies, and corporatism as the policy which fosters the corporate congruction of
polities, have come to say. They form the corporate chalenge that not only indigenous people
but any “natura” person has to ded with. As the comparative andyss of Audrdia and Namibia
shows, the chdlenge is there, mo matter whether governments teke steps towards
multiculturdism (as in Audrdia) or agang the promotion of diversty and diginct group rights
(as in post-gpartheid Namibia). In fact it is likely that for some time to come both tendencies will
be presant in liberd democracies with the one or the other being dominant. |1 suggest that many
issues of corporate organisation now faced by indigenous peoples will eventudly have to be
faced by anybody who has ties to groupings such as families or locd coresidents and who
intends to protect the rights of these groupings vis-a-vis privileged groupings of another sort,
namely corporations be they incorporated private busnesses or other forms of corporations.
Household heads in Germany and elsewhere have tried (n vain) to dam income tax reductions
on money spent on bringing up children on the same basis as companies whose invesments are
exempted from tax. Sol Tax's suggestion that families should get incorporated in order to protect
their property and integrity over generations is currently being spreed on the internet as one
model of how to reform socid reaions  in the  future  (see
http://Mmww.globalideasbhank.org/BOV/BV-66.HTML). The current debate about possble ways
of incorporaing Audradian Aborigind groups for the purpose of native title dams is therefore
relevant not only for indigenous people dsewhere, for ingtance for San people in Namibia, but
potentidly for any group of people living in this world dominated by corporate players. The two
issues to be highlighted here concern, firdly, the reation between groups and the corporations
that are formed by or on behdf of the members of these groups and, secondly, the possble
modes of interna organisation available to individuas wanting to form a corporation.

When the High Court of Audtrdia made its now famous Mabo decision, granting native title land
rights to a group of Torres Strait Idanders (the family of Eddi Mabo, belonging to the Meriam
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people), it ruled that the “the Meriam people ae entitted as agang the whole world to
possesson, occupation, use and enjoyment of the lands of the Murray Idands’ (quoted in
Mantziaris and Martin 2000:77). The court gave no hint as to how the land was to be hdd
commundly by a group of people who identified themselves as the Meriam. It is “one of the
most griking features [...] of the NTA [The Native Title Act]” that it does not dlow individuas
or groups to hold and manage ther native title directly (Mantziaris and Martin 2000:98). Under
the NTA individuds and groups have to creste corporations, atificid legd persondities, and
more Specificaly ether trust or agent corporaions, in order to hold and manage their title. It has
been pointed out that these redtrictions do not follow logicdly from the premise that native title is
intended to benefit the community as a whole. The government bdieved tha there was a need
for a corporate body given that the High Court held that native title rights be “held by a group”
which changes over time. The spedfic redtrictions imposed on native titleholders arose under the
spoecific circumgtances that guided the legd process in the Audrdian paliamentary system
(Mantziaris and Martin 2000:98). By contrast, another important redriction of native ftitle,
namdy the fact tha it is indiendble, i.e that shares in corporaions desgned to hold indigenous
land cannot be sold or let, was introduced by the High Court itsdf (Mantziaris and Martin
2000:50). Exempted from this restriction is only one corporate body, namely the British Crown.
As Mantziaris and Martin have noted this is a mgor drawback for the beneficiaries concerned,
gnce in many ingances the native title itsdf is “the most important asset that the native title
group members might possess’ but which they are undble to use fredy in ther economic
development under this legidation (2000:50).

Ingtaling a “Prescribed Body Corporate” (PBC) that can register with the Nationd Native Title
Regigrar and then commence the lengthy process of daming land rights under the Native Title
Act, leaves the problem of how to define the rdaion between the group of people entitled to land
and the corporation that would apply for and manage the clam in practice The minutes of
palianentary debate on the Natve Title Bill in December 1993 show how parliamentary
procedures, including the dynamics between incorporated party interests, led to a Stuation where
a discusson of dternatives to corporate organisation (and dternative forms  within  this
framework) was largdy replaced by a debate surrounding indigenous group rights. Initidly
Senator G. Evans (gpesking for the Labour government) clamed thet “there is no provison thet
compulsorily requires native title to be vested in a body corporate. It is just an organisiond
option that is avalable to a group of naive titleholders should it so choose voluntarily thet
paticular form of organisation.” (17 Dec. 1993, 958 p.m.). When questioned by opposition
senators about the possibilities of individuds being titleholders and succession to ther title after
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desth of the individud®, the government suggested that this should be left to subsidiary
regulation (Evans, 17 Dec. 1993, 1005 pm) but eventudly, amendments to the hill
sysematicdly subdituted “body corporate” for “holder” (see amendment schedule 75 put
forward by Senator Callins 21 Dec. 1993, 10.29 a. m.). A mgor issue in the debate was whether
the new legidation would conflict with the Racid Discrimination Act which puts redtrictions on
property being managed for Aborigind people by outsders (possbly againg their interest and
will) as was commonly the case in early Audrdian history. Wheress the oppostion compared
the proposed corporate land management to that of corporate companies, the government
underlined that the body could be governed by different principles, “consultative and consensud
in character” (Evans, 21 Dec. 1993, 2.05 p.m.) without, however, specifying in any detall how

the consensus principle was to be put into practice.

The debate exhibits a number of different metgphoricd ways in which the politicd decison
makers were concalving the role of corporate bodies in this context. When the question arose
whether the corporate body would be dlowed to take on any manegerid functions, the
oppostion reying on organic imagery camed that there was nothing to indicate that Native
Title “body corporates are different animas’ from any other body (Senator Alston, 17 Dec.
1043 p. m)) which left the quesion of how individuds could control the body acting on their
behaf. A legd persondity was created that could act againg the interest of individua members
who continued to be legd persondities of their own who were assumed to necessarily have
imperfect control over the corporation (see Mantziaris and Martin 2000:117). In its response the
government used a technical image to explain that “the tranamisson bet runs from the naive
titteholders to the body corporate to do various things — bascdly, just to hold the title’ (Senator
G. Evans, 17 Dec. 10.44 p.m.). Towards the end of the debate Senator Evans concluded:

“The body corporate has no independent decison making authority or role to play otherwise than
a a vehide for the will to be exercised of the individud people who meke up the native
titleholders. How that works in practice will depend from gStuation to Stuaion. Thet is why the
legidation is farly flexibly drafted in terms of the kinds of bodies that might have body
corporate satus.” (Evans 21 Dec. 1993, 2.15 p.m.).

The use of corporations for running indigenous affairs has been wel-established in Audrdian
politics as a convenient means of deding with group rights and it is againg this background thet

° Cynics may see the mandatory use of corporate bodies that outlive natura persons as warranted given that
many of the actua elderswho are the principle land owners under the native title act pass away before anative
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the government assumed that the corporation would be formed by the sum of al members of a
ndive titte group while the oppostion feared that powerful bodies would aise tha would
override individud interess. The individud interets under threst were not only those of
individud Aborigines but dso, and maybe primaily, those of non-indigenous Audrdians
Towards the end of the debate an oppodtion senaor made an explicit pardld with gender
politics and gpartheid palicy:

“Aborigind people [according to the proposed hill] have a right that ordinary Awgrdians do not
have — that is, the right to exclude people from their land [...]. There seems to be some sort of
curious underlying acceptance by those who come into the caegory of collectivists thet
something that is culturd and discriminates againg women is okay [..]. That automaticaly
edtablishes the possbility of women — Audrdian women citizens — being discriminated againg,
samply because we have a piece of legidation setting up two sats of laws [..] This is the
beginnings [dc] of goatheid. That is something that | find un-Audrdian.” (Senator Bishop, 21
Dec. 1993, 9.12 p. m.).

The paliamentary debate (totdling more than 50 hours, the longest debate in the history of the
Audrdian parliament) came to a premature end after a declaration of urgency thet dlowed the
bill to pass before the end of the parliamentary sesson. The government was not able to resolve
the matters concerning the definition of “native title parties’ and “body corporaes’, and the
relation between them, but it left prospective ndtive title groups with a number of options for
cregting suitable corporations. Initidly the trust corporation form was promoted but since it has a
gpecific higory in Audrdia of reserve land being held by loca councils, churches etc and was
fet to be conflicting with the Racid Discrimination Act, the agent corporation was offered as an
dternative. The legd difference between the two choices is that the trust corporation is based on
the relatiion between the corporation as trustee (with st duties) and the group as the beneficiary
(who consents to the trustee to act on its behdf) while the agent corporation is based on the
relaion between “principals’ (individua holders of ndive title rights) and agents (who receive
directions and consent from the principles). Each of these two mgor categories may be further
sub-divided according to whether corporate membership is participatory or representetive. In the
letter case the corporatiion has a smal membership, possbly redricted to the board of the
corporation and eected on the bass of different interest groups within the group. In the former
case congruence between corporation and group membership is sought. The legd details of these

title agreement has been reached.
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desgn types ae explaned in detal by Mantziais and Matin (2000) who aso provide the
following matrix as a basdine for indigenous groups and ther advisors.

Fgure3: Four Basic Types of Australian Native Title Corporation (after Mantziarisand Martin
2000:332)

Agent corporation Trudtee corporation
Participatory membership Type 1. Agent corporation Type 3: Trustee corporation
with participatory membership | with participatory membership
Representative membership Type 2: Agent corporation Type 4: Trustee corporation
with representative with representative
membership membership

The choice of these basic design types is in practice complicated by the fact that the Nationd

Regidrar of Corporations has the right to rgect paticulars of a proposed corporation, for
ingance with regard to the minimum number of members but aso with regard to the modalities
by which board members are dected, replaced or — if the need arises — removed. This aspect
becomes even more relevant when we seek to draw more genera lessons from the Audtrdian
Studion. In every given legd framework the scope for designing corporations according to loca

needs will be s, a least to a large extent, by the specific legd bodies involved. At a more
generd levd, it is important to note that even a choice from these four basc types presents
gpecific dilemmeas to indigenous people insofar as some trade-offs are built into the structures of
these types. Types 1 and 2 provide a potentidly higher levd of dlegiance to the corporation,
because members may fed that they have a more direct input into the ways in which the
corporation is being run. But Type 3 and 4, at least in some respects, can be expected to be more
robust and steble than the other types, even though Type 3 is dso vulnerable to being misused
for ingrumental adion by factions and the dedtructive effects of palitical in-fighting as is Type 1
(the other participatory type). Smilarly while transaction cogts are usudly high for Types 1 and 3
(which put much emphasis on the role of generd meetings), Types 1 and 2 have additiond costs
because the group needs to successfully ingruct the agent working on its behdf.



Figure 4: Some strengths and weaknesses of cor por ation design types
(see Mantziaris and Martin 2000)

Typel Type?2 Type3 Type4d
Capacity 0 + - -
(to atract (verigble) (varigble,  more|(but higher than|(lowest of dl)
dlegiance) focused then 1) in4)
Smpliaty + + - -
(of structure) (esp. for smdl (more  complex

groups) than 1& 2)
Robustness - + - +
(less likdy to be| (esp. for complex (but more dable|(but a cost of
indrumentalized) | groups) than1& 2) alegiance)
Efficiency -/- +- - +
(low transaction| (megtings and| (indructions (mestings
Ccosts) indructions) required) reguired)

Mantziaris and Martin (2000) provide a differentisted andysis of the particular strengths and
wesknesses of each type with regard to various demands, such as smplicity, robustiness,
certainty etc. There are further criteria to be consdered, other than those captured in Figure 4 but
the comparison provided by this table dready indicates that a Smple ranking of design types is
not possible unless the demands made on the corporate structure are made more specific. The
best choice will depend, amongs cther things, on the sze of the group and its particular needs
and itsrelations to other groups and other corporations.

The choice of corporae desgn is not only informed by dructurd features of the group in
quedion, that is above dl its dze, internd gSructure, geographica digperson, politicd cohesion,
its socid and economic gods, but aso by the indigenous organisationd culture dready in place
Mantziaris and Martin (2000) have outlined some of these features for Audrdias Aborigind
groups but there are griking Smilarities betwean Aborigind Audrdia and San Namibia with
regard to locadism, autonomy, and representation. In both contexts locdism, as the tendency to
favour locd vaues and interedts rather than more encompassing ones, is a marked fegture which
is, however, paired with a strong interest in regiond links. There is dso a shared emphasis on
autonomy and reluctance to cede control over locd affars. In the design of corporate structures
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this may result in a tendency towards participatory, rather than representative nodds, induding
large generd meetings where debates about the relation between group and corporation are likely
to suffer interference from debates about the relations between individuas and sub-groups within
the group. The autonomy of individuds to leave (and join) groups over time is another shared
feature which is problematic for some corporate structures. The problem may be only indirectly
that of the incorporated group, namey as a consegquence of difficulties in the adminigration of
these dructures through sate bureaucrats. At the same time, the option of fredy joining and
exiting an associdion are hdlmarks of liberd demands with regard to ensuring equdity in the
context of group rights (see Barry 2001:148). However, locdism, regiondism, autonomy, and
paticipation are dso important key terms in debates about the future globa civil society and
therefore attempts to reconcile these cultural vaues with legd and politica requirements for the
cregtion of corporate bodies has reevance beyond Audrdia, and, for tha mater, beyond
Namibia

Conclusion

In Namibia and in Audrdia, colonidism trangported legd ideas across culturd contexts. The
emergence of corporate legd bodies is one of the mos influentid legd notions today with regard
to the nature of socid relations. European idess and practices concerning trusts and corporations
grew out of specific higtorica requirements. They entered the generd legd framework adopted
by nation daes today and have to be dedt with by indigenous people who find themsdves living
in these nation states.

Namibia is usudly not classfied as a wefare country such as Audrdia or Canada, but the
military adminigtration of parts of the country where the San lived in the 1980s may be
understood as “sarvice colonidism” with features Smilar to thet of wefare colonidism. Here the
totdity of externd reations were channdled through one inditution (primarily the amy),
dependency was aggravated by handouts and problems such as an unbdanced diet and
acoholiam were introduced. Of course, “sarvice colonidism” was limited to those parts of the
Namibian populaion that served the adminidration, military or other colonid services (e g. as
game wardens and so on). With Namibian independence this service coloniaism was superseded
during a period in which the nation-gate affirmed itsdf in ways that can fruitfully be compared
with smilar processes in other parts of the world. Thus organisations such as WIMSA are
registered welfare organisations. Namibias development is closdy intertwined with that of
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welfare dates even though it has far fewer resources to didribute to its population. The mode of
digtribution seems to be not al that different. It seems fair to say that in Namibia, as wel as in
Audrdia, we are deding with corporatism in its widest sense, namely as a process in which
organisations that represent digtinct interests bargain with State agencies and in which the leaders
of these interest organisations are coopted into the implementation of Sate policy and ae
expected to ensure the cooperation of individual members (see Cox and O'Sullivan 1988:8).°

As one might expect, this process deveops dightly differently in different countries, incdluding
Audrdia and Namibia, which both have an indigenous minority thet is subject to much naiond
and internationd attention. However, as has been demondrated, there is much to be learned
about the logic tha underlies the generd phenomenon by looking & corporaist practices
comparaively. The comparison of corporatist policies in two different settings demondrates that
the two date governments have condderable difficulties in reconciling loca forms and drategies
of socid organisdion with the specific forms of corporate organisgtion thet they demand from
indigenous groups. The comparative perspective that has been developed here highlights thet
anthropologicd comparisons, which may complement regiond comparisons or  higtoricaly -
oriented perspectives, can contribute to a better understanding of these complex socid
phenomena by showing how dmilar dilemmas and contradictions emerge at different times and
different places.

Colonidism transported ideas and practices of corporateness across culturd contexts and created
corporate challenges for indigenous peoples in different parts of the world. Today the indigenous
peoples network provides a means for voluntarily and ddliberately spreading idess and practices
that form a response to this challenge across continents, for instance betveen Audrdia and
Namibia To the extent that Stuations differ, not al forms or idess can be trangported usefully
from one context to the other. However, to the extent that current socid reforms world wide ded
with locd and globd participaion and autonomy, there is little doubt thet the ways of deding
with the corporate chdlenge which may have grown in the context of a particular indigenous
group in a paticular naion sate should inform the overdl repertoire of legd practices available
to nontindigenous groups and indigenous groups dike.

The dtuation of assodations in contexts like post-industriadd Europe differs from those | have
described in this paper, for ingance because there are no prescribed corporate bodies for land

€ Cox and Sullivan daim that ultimately the various forms of neo-corporatist theory in fact "fudge" the principle
dilemma of modern gtates, that isthe tension between a"limited” (stri ctly law -based) style of politicsand a
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ownership. However, there are smilaities which need emphassng. In order to enjoy tax
benefits in Europe, for ingance, any group of individuds with a joint interest is well-advised
to form a charitable trust or associaion (a “gemennitziger Veren® in Germany). With regard
to the specific Stuation of pos-indudridism, the formaion of these associaions is often the
only way in which former indudria buildings and terrains or other assets (such as vehidles,
trans, mechinery etc) tha ae no longer used by indudrid corporations can be received,
restored and kept accessble to the public. At the same time, there is a didinct differentiation
of corporate bodies into rather low-levd associations (such as most Vereine in Germany)
which resemble community-based organisations and high-levd lobbies (Interessenverbande
in Germany) which dructurdly resemble meta-corporate bodies such as WIMSA. A
comparison of the reations between these different kinds of corporate bodies is beyond the
scope of this paper (see Bet 1993). While lower level asocidions seem to have adways
lamented a decreasing membership, this does not hold for the high-levd lobbies which,
however, usudly only accept other corporaie bodies and not individuds as members. As for
the later, incressing flexibility and autonomy may have led to a heghtened discrepancy
between those who engage in multiple membership pursuing full participation in socid life
and those who resst membership in any association. Many Vereine are designed for lifelong
membership (in fact often explicitly induding support in the event of desth of a member) but
individuals in the pod-indudrid dStuation, young people in paticular, ssem to begin and
terminate ther membership more lightly than they did previoudy. However, the underlying
suspicion  towards unassociated  individuds and  “unregulated”  associations (such as  youth
“gangs’) seems not to be a recent phenomenon. In some ways the difficulties of bureaucracies
in deding with the ingability of indigenous assodaions mirrors thet of the politica
leedership in pod-indudtrid  societies who fear tha an increesng persond flexibility and
reluctance to be a long-term member will threaten the network of (registered) associations thet
ae conddered to be a conditutive pat of cvil society. In both Stuations potentid members
of the asxociation are suspicious of control exerted over ther associdion, they are dso
uspicious towards the assodiations themsdves taking over functions thet individuas consder
to be pat of ther persond autonomy. The dStuation in post-indudrid civil sodety, | ague,
could benefit if new forms and dedgns of associations, that indigenous people need to
devdlop in order to account for a high degree of autonomy and flexibility, were to be
recognised not as specid forms for indigenous people but as organisiond tools for anyone
who faces compareble dilemmas. This would require a “socid turn” rether than a “culturd
tun” in the discusson of group rights. The question is not which or how many rights a nation

"managerid" (specia purposeoriented) style of politics (1988:22-24).
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dae or a cdvil society based on liberd principles can afford to grant to corporate culturd
groups but rather what a civil society would need to look like in order to accommodate open-
ended processes of association and disassociaion among its individud agents.
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